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Introduction and Summary of the Arsument

At the November 19, 2018, hearing in this matter the Court indicated it intended to delay
issuing a final ruling in this matter until March of 2019. While Fort Bend Independent School
District (FBISD or the District) recognizes the importance of the Court’s thoughtful consideration
of this matter, further delay will have significant negative consequences for the District.

At all times since completion of the exhumation of the remains as authorized by this
Court’s prior Order, the 95 bodies sit in temporary storage boxes inside a secured portable
laboratory building on FBISD’s construction site, awaiting a final resting place. Aside from the
moral imperative to carry out interment of the remains without unnecessary delay, the Distriet’s
students are awaiting confirmation of their ability to enroll next fall at the planned James Reese
Career and Technical Center (CTE campus). Vocational program planning, student scheduling,
the hiring and training of specialized vocational teachers, and funding commitments from industry
donors to the vocational programs are already at-risk due to the lack of certainty surrounding the
project. These activities, which require at least a full academic semester of advanced planning, are
further jeopardized without an immediate ruling, endangering the District’s ability to open the

campus in the fall of 2019.



As a steward of limited taxpayer and state-provided funds, FBISD also cannot discount the
financial impact that would result from further delay — or worse — required redesign of the CTE
campus project. Construction of the CTE campus was already underway at the time of the
discovery, with millions of taxpayer dollars already invested in the design and construction of the
CTE campus. Upon discovery of the remains, construction activities in the area of the discovery
were immediately suspended, but the remainder of the CTE campus project continued, in order to
deliver the remainder of the campus and its programs to both the students of FBISD and the
community, as promised, without incurring the severe financial impact FBISD would have
suffered had the entire project been halted. The negative impact to the students of FBISD, as well
as the cost impact to the District (and the District’s taxpayers), continues to increase with each
passing day, and represents an undeniable component of the public interest in this case.

In order to crystalize the implications of both a delay in ruling on this matter, as well as the
ramifications of the Court potentially rejecting the solution proposed by the District and the City
of Sugar Land (the City), the District is submitting this brief and additional evidence.

Argument

A. The decision of the Commussion and the Fort Bend County Historical Commussion to
refrain from opposing FBISD’s proposal conclusively establishes that FBISD's proposal
serves the public interest.

For landowners such as FBISD who discover an abandoned cemetery during construction
activities, the Texas legislature created a specific remedy designed to strike a balance between the
property rights of innocent landowners while respecting the dignity of the deceased. Specifically,

a district court in the county where the remains are discovered may order the removal of the

cemetery designation on the landowner’s property and order removal of the remains to a perpetual



care cemetery, municipal cemetery or county cemetery, if the court finds it to be in the public
interest. Tex. Health & Safety Code § 711.010(b).

This Court’s public interest determination is guided by Section 711.011 of the Texas Health
and Safety Code and is further illuminated by the legislative history of Section 711.010. In prior
versions of the statute, the petition of the landowner was to be strictly an ex parte action, and the
court was obligated to order relocation of remains upon petition by the landowner. See (Bill
Analysis, Exh. A). In 1999, the legislature revised Section 711.010 to allow two — and only two —
parties to intervene when the identities of the remains are unknown and relatives cannot be
notified: the Texas Historical Commission (the Commission) and the historical commission of the
county in which the abandoned cemetery is located. See id.; see also Tex. Health & Safety Code
§ 711.010(c).

The legislature’s identification of the limited parties that have statutory standing to
intervene is significant. Both the Commission and a county historical commission are agencies
that bring focused expertise to the preservation of our state’s historical heritage. See
http://www.thc.texas.gov/about (last accessed on Dec. 15, 2018). By wvesting historical
commissions with the exclusive right of intervention, the legislature necessarily barred anyone else
from intervening in cases where relatives cannot be readily notified. Consequently, the plain text
of the statute makes clear that the only procedural vehicle by which a landowner’s petition and
evidence establishing the public interest can be opposed is through a plea in intervention filed by
the Commission or the relevant county historical commission. Tex. Health & Safety Code §
711.010(c).

In this case, both the Commission and the Fort Bend County Historical Commission — the

two parties statutorily charged with representing the interest of the public — have not intervened or



otherwise objected to FBISD and the City’s proposed plan for interment of the remains. Their
respective decisions to refrain from intervening compel the conclusion that they are satisfied that
FBISD has conclusively established that the proposal set forth in its petition serves the public
interest.

B. All of the evidence before the Court reveals that the Commission and the County
Historical Commission have correctly assessed the public interest.

Nonetheless, to allay any concerns that the Court has as to whether the public interest is
best served by removal of the cemetery designation from the school site and relocating the remains
to the Imperial Prison Farm Cemetery, FBISD offers the following additional information for the
Court’s consideration.

1. FBISD purchased the property without any knowledge that an abandoned cemetery
was located on the property.

FBISD recognizes the historical significance of the remains and their connections to the
state’s convict leasing program. That said, public outrage has unfortunately been misdirected by
some towards the school district, which is merely attempting to carry out its public mandate to
provide the best quality public education — and public education facilities — to the children of Fort
Bend County, within the confines of the limited financial resources available to fund its mission.
And, it is important to remember that, despite thorough due diligence prior to its purchase of this
site, FBISD had no notice, nor any basis to suspect, that an abandoned cemetery existed on the
property. See (2011 Cultural Report, Exh. B).

In 2011, in advance of the purchase of the property, FBISD commissioned a cultural
investigation of the site. See id. The resulting report, attached as Exhibit B, revealed only that the
property was previously part of an approximately 2,000-acre parent tract known as the “Central

State Prison Farm.” The consulting firm advised FBISD that no further archeological work on the



property was warranted and noted that the Commission had agreed with this conclusion on two
prior occasions —even as recently as 2004. Jd. Based on this data, FBISD had no reason to suspect
that its chosen site contained any items of archeological significance, let alone an abandoned
cemetery.

2. FBISD has, at its sole cost and expense, voluntarily exceeded statutory requirements
imposed on landowners who discover abandoned human remains.

The Court’s request to see FBISD engage in additional efforts, presumably through
genealogical and genetic research or testing to determine the identity of the remains, creates costly
and unprecedented obligations far beyond what the Texas Legislature imposes on any landowner
in FBISD’s situation, and impermissibly burdens the District and its taxpayers. See (Doc. No. 11).
Indeed, the extent of a landowner’s obligation to notify or identify descendants of persons
discovered in an abandoned cemetery, according to the Texas legislature, is found in Section
711.036 of the Health and Safety Code. Specifically, assuming the identities of the buried are
known, the “unknown next of kin of deceased persons buried in the cemetery [if known]| shall be
served by publication of a notice in a newspaper of general circulation in the county in which the
cemetery is located.” Tex. Health & Safety Code § 711.036(b). These measures are not feasible in
this case, as there is no record of the names of the deceased to include in any notice by publication.

FBISD has nevertheless gone far beyond its statutory obligations and expended substantial
resources in connection with the discovery, including funds to conduct research and investigations
to ensure that the origins of the human remains were accurately identified for the benefit of the
public at-large. To be clear, as to exhumation of the remains in this case, all that is required by
law 1s that the:

remains must be exhumed by a professional archeologist, who is capable of

gathering basic demographic data from the human remains being exhumed.
Additionally, casket morphology, casket hardware, and any funerary objects



must be examined and identified in a report. This policy applies to both marked
and unmarked graves unless otherwise specified by the Commission.

Tex. Admin. Code § 22.5(c)(2). And, the person removing the remains must make a good faith
effort to locate and remove all human remains, any casket or other covering of the remains, and
any funerary objects associated with the remains. Tex. Health & Safety Code § 711.0105(b).

Here, the exhumations were performed by professional archeologists, through Goshawk
Engineering Consultants (Goshawk), under the permit and supervision of the Commission. See
(Doc. No. 7, Exh. B). Goshawk’s team of forensic anthropologists and archacologists gathered
additional historical data regarding the FBISD Burial Site, including the sex, age, race, medical
condition, and possible causes of death of the humans laid to rest at the FBISD Burial Site. /d.
Digital photogrammetry was also utilized to create three-dimensional imagery of each burial. /d.
Once all in-ground documentation was complete, each burial was delicately extracted from the
ground by a bicarcheologist or physical anthropologist and relocated to an on-gite field laboratory.
Id. Spatial control was maintained with the use of a total station, compass and tape mapping, sub-
meter GPS mapping, and aerial photography by drone. /d. In addition to the above information,
Goshawk investigated casket morphology, casket hardware, and any funerary objects (i.e., grave
offerings, clothing items, personal objects) in connection with creation of a final report to the
Commission. [d.

Even though Texas law does not mandate genealogical research or invasive DNA analysis
prior to removal of a cemetery designation, in August 2018, FBISD requested the Commission’s
permission to allow Goshawk archeologists “to retain and curate a molar and incisor from each
individual for the use of invasive analysis such as isotope and DNA analysis,” eliminating the need
for potential descendants to ever re-exhume the remains once they have been formally reinterred.

See (Aug. 10, 2018 Ietter, Exh. C). But, the Commission, the state agency that the Texas



Legislature has tasked to work with interested citizens, county historical commissions, and
heritage groups to preserve Texas’ cemeteries — declined to offer affirmative authorization to
FBISD for it to carry it out its request to preserve genetic material prior to reinterment. Compare
(Oct. 8, 2018 Letter, Exh. C) (“The THC has no authority over the ultimate decision as to whether
or not destructive analysis is performed and takes no position on destructive testing on these
remains.”), with 13 Tex. Admin. Code § 22.5(C) (vesting the Commission with exclusive authority
to approve any invasive testing of human remains); see also Tex. Health & Safety Code §§
711.004(c)(1) (requiring that notice of the discovery of an abandoned cemetery be provided to the
Commission); 711.010(¢c) (permitting the Commission to intervene in a petition to remove a
cemetery designation from an abandoned cemetery).

Since the statute does not require DNA testing, genealogical research, or any other
extraordinary efforts as a precondition to granting a petition for removal of unknown remains from
an abandoned cemetery, FBISD has satisfied all statutory obligations under Texas Law.

3. Redesign of the CTE Project will harm FBISD students who are planning to enroll
in the programs scheduled in Wing E of the building, and the delay will jeopardize
pending donations from industry partners for such programs.

Unique among FBISD’s campuses, the CTE campus was designed with the goal of offering
an integrated, cross-disciplinary technical education for the District’s students. See (Affidavit of
Meredith Watassek, Exh. D). Adding a further degree of uniqueness to the CTE campus, the
District planned from the outset to share the opportunity to access its CTE programs with the entire
community by opening the campus to community members on the weekends and during the
summers. /d.

Because of the innovative offerings planned for the CTE campus, the District has been able

to forge partnerships with area businesses that have informed the design of the campus and the



proposed curricular offerings. /d. But these partnerships involve far more than planning. Many of
the businesses have pledged to purchase the equipment needed for the programs, pay for student
and faculty certifications, and offer internships to the District’s students. /d.

Several of the programs, including HVAC, ¢lectrical, plumbing, and machine robotics, are
slated to be held in Wing E of the CTE campus. /d. Due to the necessity of halting construction in
the area where the human remains were found, Wing E has not been built. /. What is more, with
the uncertainty as to when construction will resume on Wing E — or whether the District will ever
resume construction on Wing E — the District’s funding and educational partnerships are now at
risk. 7d. If the District is forced to delete Wing E from the campus, the partnerships for programs
slated for the Wing E portion of the CTE campus will likely be cancelled. /d. In fact, the delays to
date threaten planned partnerships due to the District’s inability to timely enroll students and hire
the necessary faculty who must have specific training and certifications. /d.

4. Delays in construction have already cost the public millions of dollars — any required
redesign of the CTE Project to avoid the burial area would add an additional
estimated $18 million to the project’s budgeted cost.

In addition to the continuing costs to FBISD to keep the District’s archeological
consultants, temporary laboratories and storage facilities at the FBISD site pending resolution of
this matter (which have totaled over $1 million), FBISD — and its taxpayers — are incurring
substantial other damages for the delays and redesign of the project. See (Affidavit of Oscar Perez,
Exh. E). As explained below, the cost increases the District’s faces threaten to take a project that

the District and the public expected to cost $50 million and turn it into a project costing a minimum

of $75 million.



a. At the present, the District is already facing a cost increase of 87 to $8 million.

Certain life-safety components of the campus project — including functioning fire line,
vehicular fire lane, and parking adequate for compliance with applicable building codes — that
were originally designed to be included in the area of the discovered remains are critical to the
ability of FBISD to carry out its promise to open a fully functional CTE high school to FBISD
students in the fall of 2019. /d. Because an order permitting FBISD to relocate the remains did not
issue last month, fire safety and access components that were to be installed in the area of the
discovery must now be redesigned and relocated in order to open any portion of the building by
the fall of 2019. Id While the District has proceeded with construction of the remainder of the
campus, avoiding the cemetery area, a certificate of occupancy for the unaftected portion of the
building is not legally possible without a functioning fire line, vehicular fire lane, and parking
adequate for compliance with applicable building codes. /d. The cost to the District to redesign to
mect these code requirements is estimated to total $7.5 million. /d.

Unfortunately, a cost of increase of this magnitude cannot be avoided at this point. Even if
the Court were to grant FBISD’s pending Petition today, and construction of Wing E (including
the planned life-safety components) were to proceed immediately, while FBISD might avoid
relocating the life-safety and parking facilities, it will still have to pay its contractor to accelerate
the construction of those facilities to ensure a 2019 opening. Costs of acceleration are estimated to
total $8.5 million. /d.

b. Each further month of delay will cost the District an additional $180,000.

But the costs related to the delay in constructing Wing E and re-routing of life-safety

components do not fully capture the adverse financial cost to the District. Since the discovery,

FBISD has been incurring, and continues to incur, delay costs related to the affected portion of the



construction project at the rate of approximately $180,000 per month. See id. These monthly costs
represent the extended general conditions (costs associated with the requirement that the contractor
keep its crews mobilized on the job site) that the District’s contractor is entitled to under its contract
for extending the project schedule as a result of delays.

¢. Ifthe CTE campus must be redesigned, the District will suffer a cost increase of
approximately 318 million.

Finally, if the Court denies FBISD’s petition, the District will have no choice but to
redesign the project and relocate Wing E of the CTE campus to a different area of the Property.
Not only would a redesign significantly undermine the District’s ability to offer its curriculum as
planned, (see Part B.3., supra), if required the resulting negative financial impact to the District
and its taxpayers would be staggering. Indeed, the best estimate is that redesign will inject an
additional cost to the District and its taxpayers of $18 million. /d. To put the cost increase in
perspective, an $18 million cost increase represents a price increase of 36% and is roughly the cost
of a new elementary school.

5. Despite public assertions to the contrary, FBISD has, from the outset of the
discovery, heard and considered all public interest viewpoints through robust
community engagement — at the District’s sole expense.

Upon commencement of construction activities on the property in the fall of 2017, Mr.
Reginald Moore, a community activist and steward of the Old Imperial Farm Cemetery, raised
concerns with the District regarding the possibility of abandoned graves located on the property.
In direct response to Mr. Moore’s concerns, in October 2017, the District engaged the services of
Goshawk to observe construction activities on the property.

After human remains were discovered on the property in February 2018, Dr. Charles
Dupre, Superintendent of FBISD, called Mr. Moore to personally inform him of the discovery

prior to any formal news release by the District. Even though, as discussed above, as the only party

10



with standing, the District had no legal responsibility to keep any member of the community up-
to-date of its pending plans.

Directly following the discovery of human remains, FBISD worked in tandem with, and
under the guidance and direction of, the Commission — the state agency that the Texas Legislature
has tasked to work with interested citizens, county historical commissions, and heritage groups to
preserve Texas® cemeteries. See (Aug. 10, 2018 Letter, Exh. C). Understanding the value to the
community of seeking community and stakeholder input, the District consulted with community
leaders, researched the processes followed by landowners of similar historic abandoned
cemeteries, and provided all interested community members with regular updates and background
information as it became available to the District.

The City owns and maintains the Imperial Prison Farm Cemetery. The Imperial Prison
Farm Cemetery is opportunely located on a tract adjacent to the CTE site. It is the resting place of
other former prisoners and Mr. Moore serves as a member of its guardian program. It has been,
from the very beginning, the logical final resting place of those who were buried on the District’s
property. Indeed, the Commission recommended that FBISD: “work with the City of Sugar Land,
which had offered the Imperial Prison Farm Cemetery to serve as a location for reinterment, to
consult with community members and professionals to consider all points of view from the
stakeholders.” See (Oct. 8, 2018 Letter, Exh. C). And that is precisely what FBISD did. Under the
recommendation of the Commission, and with the input garnered from the broader citizen base
that the City serves, in July 2018, FBISD and the City agreed to a Memorandum of Understanding
(MOU)to explore a potential plan for the discovered human remains to be reinterred at the Imperial

Prison Farm Cemetery. See (MOU with the City, Exh. F).
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For almost eight months, in an effort to address input and feedback from the various diverse
sectors of the community, and prior to the filing of FBISD’s Petition for Removal of Remains and
for Removal of Dedication for Cemetery Purposes in October 2018 (Doc. No. 7), the District
engaged in extensive community outreach to inform the community of the significant historical
discovery on both local and national platforms, some of which include:

¢ FBISD News Release dated April 6, 2018, announcing the discovery of human remains on
the Property. (Exh. G);

e On April 17, 2018, FBISD met with Mr. Moore and his attorney, Mr. Jay Jenkins, to allow
Mr. Moore to voice his concerns about honoring the individuals found in the abandoned
graves on the Property. See (Apr. 19, 2018 Letter, Exh. C),

e On April 18, FBISD welcomed Mr. Moore to the cemetery site to allow him to observe the
excavation activities and to keep him informed of the status of discovery. /d.;

¢ An FBISD News Release dated April 18, 2018, provided an update regarding the discovery
and ongoing e¢xploration of human remains on the Property notifying the public that the

archeologists on site, in partnership with the Commission, have identified 79 graves. (Exh.
G);

¢ On May 11, 2018, FBISD General Counsel, Robert Scamardo called Mr. Moore to provide
him with an update on the ongoing progress of excavation. See (May 11, 2018 Letter, Exh.
C);

¢ On May 11, 2018, Mr. Scamardo provided Mr. Moore with a draft copy of FBISD’s
Petition to Exhume Human Bodies/Remains, prior to filing it with this Court. /d.;

¢ On May 17, 2018, FBISD again welcomed Mr. Moore to the cemetery site.;

e FBISD News Release dated June 4, 2018, regarding this Court’s granting the District
permission to begin the process of exhumation at the cemetery site for the purposes of
further forensic investigation. (Exh. G);

¢ On June 5, 2018, FBISD met with Mr. Moore providing him with an update on the
cemetery;

e On July 17, 2018, representatives from the Commission, FBISD, and Goshawk spoke to
members of the media at the cemetery to further educate them about the ongoing forensic
analyses at the cemetery. See (FBISD News Release dated July 17, 2018, Exh. G),

12



Also, in July 2018, in accord with the District’s educational mission of providing an
“inclusive, collaborative, and fluid learning environment,” FBISD high school students
visited the cemetery to learn more about the land use history of the Property. See (Affidavit
of Meredith Watassek, Exh. D, and accompanying Exh. A). The students also had an
opportunity to speak directly with the Goshawk archeological team about the human
remains and archeological artifacts discovered at the cemetery. (FBISD News Release
dated July 7, 2018, Exh. G);

Police officers and members of the Regional Crime Scene Unit also toured the cemetery in
July 2018 for forensic investigators to learn more about the exploratory work and analyses
conducted by the archeological team. /d.;

In early August 2018, the City formed a Task Force on Convict Leasing and Labor to
ensure that the discovered human remains are reinterred with the utmost dignity, and in a
manner that honors the lives of those individuals;

On August 14, 2018, FBISD representatives met with Mr. Moore at the Old Imperial Farm
Cemetery, where he is a guardian, to discuss potential plans to honor the remains found at
the Property,

A feature article in FBISD’s magazine about the historic discovery of the human remains
was highlighted during the week of August 15, 2018, and distributed to over 140,000
individuals within the District;

On August 17, 2018, FBISD representatives met with the Commission, the City, and
interested members of the public, including Mr. Moore;

On September 3, 2018, a Convict Lease Labor Day Memorial and Symposium was held at
the cemetery site;

On September 5, 2018, the first Task Force meeting was held at Sugar Land City Hall, and
Goshawk archeologists presented attendees with historical information regarding the
human remains discovered at the site. (Sept. 25, 2018 Letter, Exh. C);

On October 3, 2018, FBISD met with City representatives to negotiate an Interlocal
Agreement at City Hall;

On October 4, 2018, Veronica Sopher, Chief Communications Officer at FBISD, made a
presentation about the discovery of human remains on the Property held at the Fort Bend
Heritage Committee Meeting;

On October 15, 2018, FBISD hosted a meeting to discuss the role of the Task Force with

Douglas Brinkley, Assistant City Manager, Steve Griffith, First Assistant City Manager,
and Whitney Williams, City Management Assistant;
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¢ On October 17, 2018, the City hosted a Task Force meeting at City Hall, and FBISD
representatives participated;

e In late October 2018, the Task Force was reconfigured into the FBISD Advisory
Committee;

¢ On November 7, 2018, FBISD retained a consultant, Anid I ce, to serve as a facilitator of
the FBISD Advisory Committee and meet with community members for feedback;

¢ On November 20, 2018, FBISD issued a news release dated November 20, 2018, providing
an update on FBISD’s commitment to hearing community input regarding future

reinterment of remains following this Court’s November 19, 2018 hearing. (Exh G).

In sum, a Task Force of stakeholders was assembled, including representatives from the
City of Sugar Land, Texas, the Commission, the Fort Bend Historical Commission, Mr. Moore of
the Convict Leasing and Labor Project, the Sugar Land Heritage Foundation, the National
Association for the Advancement of Colored People, and other interested members of the
community, to provide input and collaborate on the reinterment of the remains at the cemetery site.
See (Doc. No. 7, Exh. D at p. 2). The Commission expressed its appreciation for the creation of
the Task Force: “We are pleased that a Task Force consisting of over 30 members of the public
was formed and has been working on plans for reinterment and memorialization. Thank vou for
including Texas Historical Commission representatives on the Task Force.” (Oct. 8, 2018 Letter,
Exh. C).

And, yet, even though the District has engaged in the extensive efforts detailed above to
inform and involve the public, as explained in the District’s objection to the Court’s appointment
of a master in chancery, interested members of the public have no standing to participate in this
legal proceeding. Rather, members of the public have every right — and should exercise it — to
participate in community outreach activities and educational opportunities occasioned by the
discovery, but that right does not extend to participation in this legal proceeding. Because the

Commission and the county historical commission have, appropriately, decided not to intervene,
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only FBISD has that right. Consequently, only FBISD has the right to be heard by the Court or
introduce evidence of the public interest. The District, therefore, incorporates it objection to the
Court’s appointment of a master in chancery, and further objects to this Court’s receipt of
testimony or evidence from anyone other than the sole party to this case — FBISD.

Conclusion and Praver

Once the Court considers the evidence before it, the inescapable conclusion that emerges
is that the public interest is best served by the prompt removal of the cemetery designation from
the District’s property, permitting the District to reinter the discovered human remains in the City’s
cemetery, and proceed with construction of the CTE campus. Any contrary course of action,
including further delay, deprives the deceased of the honorable interment they deserve, causes
irreparable financial harm to the District and the community, and deprives students and the greater
community the opportunity to gain valuable job skills through study at the CTE campus. To serve
the interests of the whole community, FBISD requests that the Court enter an order removing any
cemetery dedication from the District’s property and authorizing the District to permanently reinter

the discovered human remains in the City’s cemetery.
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Respectfully Submitted,

RoOGERS, MORRIS & GROVER, LLLP

W\ -

MICHELLE R. MORRIS
State Bar No. 24004702
mmorris@rmgllp.com
JONATHAN G. BRUSH
State Bar No. 24045576
jbrush@rmgllp.com
ELIZABETH R. MYLIN
State Bar No. 24107874
Imylin@rmgllp.com

5718 Westheimer Road, Suite 1200
Houston, Texas 77057
Telephone:  713/960-6000
Facsimile: 713/960/6025
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EXHIBIT A






